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THE CHAIRMAN: Good afternoon; and you are all welcome. We appreciate
everyone who had taken the time to come to the Commission in spite of the solemn nature
that the country is yet witnessing. Before we begin, | would like us to observe a minute of
silence for our country men and women that are departed as a result of the ill-fated ADC
Flight. In our minds, we should pray for strength for their fam iliesto carry on.

(A minute silence accor dingly observed)

Let me go over some minor house-keeping information for our own understanding.
The purpose of this Public Hearing today is to allow us to gather some facts so that our
records will be more complete as we decide on the matter before us. Parties have made
written representations to us; and this oral portion would a Ilow usto gather some information
additional ly to that. All information or discussions should be directed to the Chair; and we
should not discuss pointing hands at others and to our colleagues. We would discourage
cheering and c lapping even if you have a supp orting team.
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The Rest Rooms are outside of the do or, across anot her set of doors an d the Hal |-way.
The Exit is across the do or immediate ly to the one in front of Stakeholders and to your |eft.

Let me, again, formal ly thank everybody who has come here today. This is our first
Public Hearing; and it comes awfully close to our one year Anniversary. We were
inaugurated on 31% October, 20 05. The Commission has u ndertaken anum ber of activities in
interacting with our stakeholders and those who wish to do business with us. As the first
Public Hearing, it is important for us to understand a few other Rules and how we will
proceed.

In this context, once we settle down, the staff will read a Statement of the Facts as
we know it; the Staff will also find out the Parties to the Case and see if they are present and
to make note of that. Also Parties who are here and wish to say something should make sure
that their business cards and information are given to the Official Reporters so that they
know who contributes what. This is to enable us have a good record of proceedings. We
will also like to find out if those present are represented by their Counsel/Lawyer. If so, we
would | ike to know aswel | as have it noted in the record.

There are supposed to be three parties to this Case. Unfortunately, we found out that
other people were unable to make it. However, for those who are not or would not be here,
we have a written representation of their views. The Commission has enough information
from them if they chose n ot to give addit ional information.

Without further ado, the H ouseisin session and we com mence Hearing.



STATEMENT OF FACTS

THE COMMISSION’S STAFF: These are the Statement of Facts for Case No:
NERC/CNOQ306 in the matter of the Application for a Generation Licence by Alliance
Energy L imited. These are the Facts:

Alliance Energy Limited expressed interest for an off-grid 50 MW IPP at Onne Oil
and Gas Free Zone and submitted an application in this regard to the Commission. Further
to its application, Alliance Energy p ublished notice of its intention for a gener ation licence in
two dailies, namely: The Guardian of Sunday, 7" May, 2006, and Daily Champion of
Wednesday, 10" May, 20 06.

Objections.
Following this publication, the Commission received objections to the Alliance Energy’s
application for licence from two entities namely:

1. Oil and Gas Free Zone Aut hority, Onne; and

2. Thames Ener gy Limited.

The Oil and Gas Free Zone Authority contended that it had not authorised Alliance
Energy to handle electricity generation services in the Oil and Gas Free Zone at Onne and
urged the Commission to reject the licence application since Alliance Energy was yet to
comply with the statutory requirement of the Oil and Gas Free Zone Act No.8 of 1996 on
obtaining a permit from the Oil and Gas Free Zone Aut hority.

Thames Energy contended that it had a subsisting generation licence issued by the
Federal Ministry of Power and Steel on December 24, 2004, authorising it to construct a

power plant at Onne and claims that the licence g ives its exclusiv ity.



Reply by Alliance Energy.

Alliance Energy responded to the objections raised by Onne Qil and Gas Free Zone
Authority and Thames Energy res pectively as fol lows:
Thames Ener gy’s contenti on that it ha s a subsisting licence

Alliance has this to say:

(@) That the overall objective of the on-going Government reform, the Electric
Power Sector Reform (EPSR) Act is the development of a competitive electricity
market, thus, an attempt to lay an exclusive right to power generation in Onne
Zone for 20 years by a Company who was yet to commence power generation
close to two years after the purported licence defeats the whole object of the Act
and Governme nt reforms.

(b) Section 82 of the EPSR Act vests the Commission with the responsibility to
monitor the Nigerian electricity industry in regard to potential for additional
competition. Thus, the power of the Commission to grant a fresh licence is not
affected and thus the objection of Thames Energy is not in the public i nterest and
should be disre garded accordingly.

On Thames Ener gy’s contention th at Section 9 8 of the EPSR Act a pplies to its licence:

Alliance Energy argued that for Section 98 of the EPSR Act to apply, Thames Energy

must prove that its licence is still valid and issued under the Electricity Act or NEPA Act.
Furthermore, Section 98 cannot be read in isolation; and the interpretation read into the
Section by Thames Energy creates an absur dity and potentially will scuttle economic growth

in a sensitive industrial area like Onne.



On Thames Energy’s reference to issues like financial loss, duplication of licence and loss
of investor confidence:

Alliance Energy stated that for these issues are largely unsubstantiated by any
docume ntation and have no factual basis.

Onne Export Free Zone contention that Alliance Energy had not received approval to
build a power plant in the Zone:

Alliance Energy stated that it would approach the Authority at the appropriate time
for all necessary permits after the Commission has completed its assignment regarding
issuance of this licence.

Finally, Alliance Energy requested the Commission to disregard the objections as

baseless and lacki ng in merit and to proceed to consider the application.

These wer e the facts of thecase, S ir.

| have the authority of the Commission to request Parties present to indicate by show
of hands. Alliance Energy is present, Sir. Is there any other Party, please? All right, we
have an interested party aswe I, Sir.

THE CHAIRMAN: Thank you very much. Before we commence the formal
responses or questioning from us, we would like Presenters to be sworn on Oath to ensure
that they speak under Oath. Therefore, may | invite Chief Ikeonu, Notary Public, to formally
swear in Alliance Energy’ s representative?

CHIEF IKEONU (NOTARY PUBLIC): Thank you very much, Hon.
Commissioners. Would yo u liketo swear or affirm?

MR. AKINWOLE OMOBORIOWO Il (REPRESENTATIVE, ALLIANCE

ENERGY LIMITED): | would like to Affirm.



(Mr Akinwole Omobori owo Il accordingly subscribes the Oath by Affirm ation)

THE CHAIRMAN: You now have the floor. You may wish to make a statement if
you desire.

MR. AKINWOLE OMOBORI OWO II: First, we want to apologise on behalf of
Alliance Energy for coming late. | was inevitably delayed for two hours in Lagos by the first
flight in an attempt to connect Virgin. We would seek the guidance of the Commission on a
particular point that the Commission so wishes that we respond rather than speak in a
vacuum.

THE CHAIRMAN: Thank you; but we would like to ask you to briefly summarise
your case for the record.

MR. OMOBORIOWO II: Thank you very much, Sir. Alliance Energy is a
Company registered and constituted under the Laws of Nigeria - approximately three years
ago. We decided to pursue the possibility of generating power within the Onne Oil and Gas
Free Zone. It was our understanding at the time, asit is now, that the Onne Oil and Gas Free
Zone was largely a Zone that was off-Grid: there was no connection of the Power Holding
Company of Nigeria (PHCN) transmission or distribution lines. So, the operators and those
within the Zone had to generate their power very expensiv ely through the use of diesel -fired
emergency power plants.

We engaged the services of reputable firms - world class — and did put together
Consortiums including SIEMENS (Nigeria) to undertake this venture. Since then, we have
done extensive study on generation on load demand supply as well as on the spirit and letter
of EPSR Act, 2005. Our understanding as of today is that any individual or company
generating power above 1 MW would seek the approval for a Licence from NERC to

undertake this activity. For us to be able to achieve our objective, having committed so



much resources. time, human, financial and what have you, we approached NERC in early
part of 2006 to legalise our interest and our business objective within the Onne Oil and Gas
Free Zone.

At the time of submission of our application, we deemed it fit that we had fulfilled all
the terms and conditions that were expected of us to qualify for the issuance of power
generation licence on a captive power basis for the Free Zone. It was also our understanding
that NERC is also empowered to develop the el ectricity sub-sector of Ni geria, being acritical
infrastructure for economic growth and development. Part of that empowerment also
included competiti ve electricity sub-sector where consumers: private, governmental,
commercial and individuals can have a choice through various power generating companies
to purchase or contact to purchase the cheapest and the most reasonable power for them
within the ambient of the Law.

In fulfilment of the EPSR Act, and under the instruction of the Commission, we took
two paid advertisements in the National Dailies expressing our interest. We received also,
through the NERC, two objections. We believe that, legally and moraly, we have
responded to these objections. At this point in time, we seek the guidance of the Hon.
Chairman and Members of the Co mmission on how we would procee d from here, and what it
isthat isrequired or requested of ust o move forward?

Thank you, Sir .

THE CHAIRMAN: Thank you for you comments. We have series of questions to
put across to you. If they require yes or no answers, we would let you know. If we want
you to expand on them, we will let you know also.

Q. What is the size of the power plant that you prop oseto build in this Zone?

A. Inthefirst phase, 5 0 MW.



Isthere a second pha se?

Yes, Sir. We believe that the Zone currently operates suppressed demand. We
estimated the power requirement based on the load study we did to be on/about 50
MW plus or minus 10 per cent. We believe that when there is qualitative and
reliable power inthe Zone, the power deman d may wel |l increase.

Will that power be enough for everybo dy that would cometo t he Zone to operate?
Asof early 2006, Sir, yes.

Would you expect exclusive power generation right in the Zone, that is, that you
should be the only o neto generate and sell  power with in the Zone?

No! But that would be nice if we have it, Sir.

What isyour view of the objection of the Zonal Authority to your application?

As regards the Zonal Authority, we have not had the opportunity to review the Law
that set them u p; and; of course; the power that the y have. It is clear that in matters of
power generation, distribution and all electricity matter, NERC has the prerogativ e.
We consider that it is an Export Free Zone, but it is still part of Nigeria. It is our
belief that pursuant to actual physical construction of a power plant, we would
inevitably secure the Permit of the Free Zone Authority to put this plant on ground.
It is not just for the benefit of Alliance Energy for profit making but for the
benefit of the Free Zone itself.

It is our summarised opinion that the Onne Oil and Gas Free Zone objection
is premature.  We think that they should be more concerned about the ability and
competence of Companies willing to operate with in the Zone. Since then, we
have made several attempts to secure this Permit formally and informaly. We

have been promised that, at therightt ime, our Applic ation would be looked at.

10



> O » ©

That isour case, Sir.
Did you say that you had timeto review their Law or not?
No, we have not, Si r.
What is your view on the objections from the Thames Energy Lim  ited?
As fellow entrepreneurs, we believe that they have every right to pursue their
business. On avery elementary stage or level, we do not object to their wanting to
obstruct all other power generation companies from coming to that zone as intended.
But we bel ieve that Thames E nergy was awa re of the enactment of the EPSR Act  of
2005. As is with most of us, anyone who has any serious investment in the
industry should follow the goings-on within the sector.

We aso believe that when the good Commission requested expression of
interest which was advertised in all the dailies requesting people who had interest of
generating power to come forward to secure their licenses, we obtained a copy and
took action.  We believe that it was the right time for Thames, if they had any rea
claim, to come forward to NERC to request that that zo ne should be excluded from all
future and present power generations licenses and issuance.

We do believe that every corporate citizen and individual has the right to
apply to venture into legitimate businesses when a contract is constituted. We do
not feel that Thames has any grou nd to object. We sho uld not do the same.

Does the zonal authority have the right to refuse to grant you permit to operate in that
zone?

Sir, | am not sure | can answer that.
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Are you aware that in their enabl ing authorisat ion, that they have the enabling power
to permit anyone who wishes to conduct any and all activities within that zone; and
they stipulate the process for doing that?

Yes, Sir; and we are willing to comply with these procedures and processes. We
believe, Sir, and at this sta ge, that NERC has the pre -eminence so far asthat zone is
still part of Nigeria. We feel that our Application could form a subject by NERC.
Even the issue of a Licence could be made a subject towards perfecting all the
processes an d procedures within the area that we so w ish to operatein.

In fact, the EPSR aso provides for NERC to assist prospective Licensees to
approach t he good C ommission for assist ance in ar eas where there a re difficulties in
securing such plants or Licenses/Permit to operate within a legitimate
geographical area.

Does the Commission have the right to refuse a grant of application if all matters and
facts have not been met to the satisfact ion of the Com mission?

Absolutely, Sir .

In your opinion, can others generate power within the Commission - either for their
own use or for excess evacuation?

Yes, Sir.

Do you have permission of the landlord - if you know of a landlord - to conduct
businessin the zone?

Yes, Sir; wedo. We filed the same papers with the Com mission.

Who is the landlord of Onne Zone?

| am not sure of whom the landlord of Onne Zone is. But we did secure the lease

from a priv ate compan y who had been granted land usage within the Zone.
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Do you sub-let?

Yes, Sir.

Areyou awarei f sub-letting is approved or disapproved from that Zone?

No, Sir. We are not aware of the illegality of that.

Are you aware that to operate in that Zone, you need afeasibility study for the use of
that site?

No, Sir.

Apart from your License, just to operate and construct in the Zone itself?

No, Sir; we were not aware that the Zone requires that. But we, on our own part, did
our own feasibility study for the business to be conducted. We have since submitted
acopy of samet o the Commission.

There is one reason for carrying out feasibility studies for your proposal before the
Commission. Are you aware of any requirement as a feasibility study through the
zonal authority separate from the applicat ion?

No, Sir; we are not.

Are you aware that there may or may not be arequirement to perform asurvey of the
use of that feasibi lity that you intend t o use?

Yes, Sir.

Have you prepared suc h a survey to the zo nal authority?

No; we have not prepared for the zonal authority.

Do you planto do one?

We have prepared one, Sir.  But we can submit it to the zonal authority.

I do not know if they require it or not. L ikel said, if they do, are you aware of it?

No, Sir; we are not.

13



Q. Are you aware that, perhaps, the Commission/the Zonal Authority do require an
environmental impact statement se parate from requirement to generate e lectricity?

A. We are not aware, Sir. But we received from the Ministry of Environment statement
of continuity of the environmental impact assessment currently undertaken by our
company. We forwarded sametot he Commission.

THE CHAIRMAN: In your opinion, will the grant of a License to you hamper
other com petiti ve activities in that zone?

MR. AKINWOLE OMOBORIO WO II: No, Sir. To the contrary, we believe that
we will be acatalyst to more com petitions in the zone.

THE CHAIRMAN : | will go around my Commissioners to see who has questions
for you.

PROF. O. C. ILOEJE: You did say that you do not have a sub-lease. Are you at
liberty to tel | usthe person that su b-let the land to you?

MR. AKINW OLE OMOBORIO WO II: Yes, Sir; itisPPI Limited.

Q. And you know t he basis of PPI'stitle to the land that he sub-let to you?

A. Yes, Sir.

Q. Can you tell us, please?

A. We understand they have a five-year renewable lease with the authority to conduct
energy businesses within the Free Zone.

Q. | hope you will avail yourself the opportunity and assurance of the legitimacy of the

transaction?
A. Yes, Sir; we have taken that under Guidance.
Q. Though, | understand you saying that you had made some contacts with Onne Free

Zone Authority.
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Yes, Sir.
And y our negotiation with them istoward s getting the Permit?
Yes, Sir.
Was that since you s ubmitted your Application to NERC or before?
It was before and after. It was intensified the more when we received the objection.
We had since intimated NERC formal ly that we have commenced discussions with
them; and we are hopeful that they wil | be able to r esolve their situation.
So, what is your response to the position of the Free Zone authority that they do not
know you?
That positionis correct because we are yet to re gister within the Zone.

Are you experiencing any difficulties in your negotiations with the Free Zone
towards getting the Perm it and the certi fication you need?
| would say that there has been a bit of delay rather than expected. We would like
that extract if it is possible.
Canyoutell usthe basisor r eason for the delay asyou caled it?
| really cannot speak on behalf of others. But we are yet to be granted what we can
say isthe required Permit even though we made severa attempts. The Zone has aso
been com municating formal ly and informal ly; and we expect closure shortly.

PROFESSOR ILOEJE: Can you tell us whether there is a disagreement between

you and the Free Zone?

MR. OMOBORIO WO II: No, Sir. In principle, there is no disagreement. The

Zone has also expressed informal ly the importance of power to that Free Zone. Of course,

the importance of the economic development the power will bring to that zone. So, we
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believe that they are also keen to get that Zone properly electrified at far cheaper rate than it

isright now.

DR. ALIMI ABDULRAZAQ : Let us briefly go back to your earlier statement

regarding the PPl and its five-year renewable lease. Can you tell us a bit more about this:

who are the partiesto thisa greement?

MR. AKINWOLE OMOBO RIOWO II: The parties are Alliance Energy on one

part which | represent and PPl Limited - another indigenous company. We had, in fact,

executed this sub-lease. As mentioned earlier, copies of this had been forwarded to the

Commission for itsinformation.

Q.
A

What isthe PPI’ stitle to the said plot based upon?

We believe there is the statutory application that was made by PPl. And we believe
that pursuant to PPl fulfilling the conditions of issuance of the land allocation, they
were issued with proper doc ument by the Nigerian Ports Authority.

Regarding your proposed application to the Oil and Gas Free Zone, have you made
any effort to apply?

Yes, we attempted to serve a forma appointment for the past three or four months.
The management of the company always expressed informally the willingness to
meet but the Managing Director had largely been unavailable for this period. We
thought, given the objection that they raised, we should also treat them with courtesy
by not just sending in an Application formally presenting it to the Chief Executive.
Informally aso, this had been requested of usto do.

DR. ALIMI ABDULRAZAQ: Inform us more about the situation in Oil and Gas

Free Zone. Is there any connection into the National Grid at the moment; or what is the

source of su pply of power?
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MR. OMOBORIO WO II: As at 2006, my understanding is that there was no
connection to the National Grid. If it happened, we are not aware of that. However,
currently, it is our understanding that Free Zone users also have to engage in their own
emergency power generation to be able to subsist.

MALLAM ABDULRAHMAN ADO: Inwhat year wasthe PPl land assi gned?

MR. OMOBORIO WO II: It was in2002. | am sorry; | et mejust confirmthat. S ir,
can | come back toyou onthat? | donot have the specif ic document.

Q. Is your Application to Onne Zone or to the Free Zone? Weas it to ratify this
arrangement or for af resh land?

A. It was our intention to ratify it. And where the Free Zone deems fit, that land is not
suitable for that purpose. We intend to re-apply for whatever land they prefer.
MALLAM ADO: Isitto be assigned to you at the expiration or the initial lease or

what?

MR. OMOBORIO WO II: Well, the lease that PPl has is renewable. It is more
than norm within the Nigerian Ports Authority to operate land-scape. Most leases are
renewed auto matically unless the com panies are found to be d oing illegal businesses.

DR. GRACE EYOMA: There are so many questions, and | am sure that you
probably consulted some Counsel on this matter. In anyway, you are here because you
applied for a License. Are you aware of anything in that sub or head-lease that would have
prevented yo u from having a sub -lease”

MR. AKINW OLE OMOBORIO WO II: | amnot aware.

Q. There is a survey attached to that sub-lease. Of course, you want to place a power

plant in this location; and you have applied. The sub-lease must have some
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requirements of rectification or consent of the Zone. Is that the effort you are
making at this point?

That is exactly the effort. We would have ratified this earlier. But going through all
these processes also cost money, time and effort. Of course, we do not have a
businesshere until we have a license. Whilst the land lease perfection is not
mundane, however, we were to go ahead and incur this additional cost without afirm
direction as the issuance of thisL icenseis premature.

To the best of your knowledge, do you know where Thames are located; that is,
where the power plant isto be located?

Yes.

What is the proximity of the prop osed plant?

We are not aware of Thames or any other plant. Maybe, it includes the point where
you received the objection.

You saw the License issued to them because you aluded to the point of
competition. What do you haveto say abo ut that?

Sorry for the interruption. We have not seen the License issued to Thames.

DR. GRACE EYOMA: What was annexed to the objection, in your opinion, was

not the License that was issued from the Ministry of Power and Steel

MR. AKINW OLE OMOBORIO WO II: Yes, Madam, we did not rece ive a copy of

ENGR. ABIMBOLA ODUBIYI: Just one question. Can you inform this Hearing

the nature of attempts you made to get Permit or Approval from Onne Licensing Authority:

isit just by casua phone call? Did you follow the due process with Onne in getting their

Permit?
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MR. AKINWOLE OMOBORIO WO II: Pursuant to receiving the objection of the
Onne Free Zone Authority, we made physical visits to their offices in Port Harcourt, the
Representative’'s office in Abuja. As a matter of fact, we have small number of staff to be
going between Abuja and Port Harcourt officesa  Imost on weekly basis.

Severally also, we made telephone calls to management staff. |, particularly, had
been speaking to the Managing Director of the organisation. We requested that they forward
to us the procedure, processes and, perhaps, the terms and conditions for being issued this
Permit. Every time we go to the Zone, we, unfortunately, cannot force them to give us the
Form. The staff would tell you to wait for the Chief Executive whose responsibility it isto
do to achieve your objectives.

At this stage, save for forceful actions, we literally were lost as to what we are
expected to do on a Free Zone. Perhaps, if they give us the Forms to fill, we will begin the
process.

ENGINEER M. B. G. BUNU: Do you mean that it is the Chief Executive that
should give out the Forms or what? | seem nottou nderstand.

MR. OMOBORIO WO II: It isthe same situation that we are faced with. We are
not sure how to go abo ut it.

MALLAM ABDULRAHMAN ADO: Was there any formal Application by your
organization to Onne Zone?

MR. OMOBORIO WO II: No; there was no forma Appl ication.

Q. Did you write formal ly to explain what you wanted to do such as receiving guidance
or what processto follow to secureaplot of land for this business?
A. What we had done so far was to copy the authority on our response to NERC. In

that, we requested to meet with them to review and seek for away forward.
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In other words, there was no formal Applicat ion from Al liance?
There was none.

So, you did not ap ply?

> O > O

We did not ap ply because we did not even know how t o apply.

MALLAM ABDULRAHMAN ADO: If you have written to say that you were
applying for guidance on A, B, C and D; or that you have intention of doing the business and
you formally applied, if there was any other thing you needed to be done, | suppose that they
would have advised.

MR. OMOBORIOWO II: That iscorrect, Sir.

ENGINEER BUNU: | just want to understand what you said. Woas it that NPA
leased to PPI, and that Onne Free Zone also is within the same complex? Secondly, how do
the two authorities work; that is, if NPA leases a land to a Company to do business, is it
normal or possible for Onne Free Zone to come and say: Look, since you have not registered
with us, we are not going to allow you to do business there. How do the two authorities
relate and/or work?

MR. OMOBORIO WO 1II: Sir, we are not really sure how the two co-exist or
function. Initially, it was our understanding that securing a piece of land within the Zone
directly from the authorities - either NPA or the Free Zone - and securing your statutory
generating license from NERC may well be sufficient to firmly register your interest within
that Zone. Given the level of effort and time to be put into this investment, if we had an
inclination that NPA was distinct and a separate entity from Onne Free Zone, and that
whatever land one secures from NPA hasno legal standing, perhaps, we would have pursued
a different course of action. But as it stands, what Onne Free Zone said, basically, is that

irrespecti ve of whatever relationship one may or may not have within the free zone, without
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any formal registration with the Zone. That is Onne Free Zone authority’s grounds of
objection.

ENGR. BUNU: So, based on your discussion with Onne Free Zone, do you see the
possibility of you being reg istered; or has there been any exam ple of objectionsin the past?

MR. AKINWOLE OMOBORIOWO II: | believe the Onne Free Zone will,
invariably, register us because the business we seek to pursue in that Zone is a very
legitimate thing that should be encouraged. | see more of the itinerary of the executives
given the many commitments which isthe reason for this time lag. Invariably, | believe that
we will pick up the required Form and wil | be registered.

PROF. ILOEJE: It just struck me a little unusual that all this while, accordingly to
your earlier testimony, Alliance Energy had not tried to brief itself truly about the law setting
up the Onne Free Zone Authority and the extent of their responsibil ities and powers with
respect to companies coming to do business there. This would have helped to clarify the
distinction between NPA, the Free Zone and the limits of their authorities.  Is there any
particular reason for that?

MR. OMOBORIO WO 11: We had, in fact, reviewed the laws setting up the Free
Trade Zone Authority; and it is our under standing that this same law applies to other Zonal
Authorities - be it in Calabar, Lagos or in Onne. However, be that as it may, | thought that
Onne Free Zone could have itsown regu lation given the distinct entity; and that there may be
separate Forms; f or instance, the Free Zone in Calabar.

Redlly, | am not sure that the laws enforced in Onne are different from the laws that
set up the actual Free Trade Zone Authority supervised by the Commerce Ministry. But
why we hesitated in confirming to you that we do know all the Rules and Regulations in

force in the Onne Free Zone itself is that we felt that there may well be other peculiar
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requirements that the authorities of the Free Zones may have issued to those operating within
such Zones,; or may have been part of the decision precedent for those who want to enter the
Zone. We have not had the opportunity to receive this other conditions.

THE CHAIRMAN: Let me do a kind of follow-up. We will provide you with a
copy of the Objection Letters from Thames Energy including the attachments just as you
stated that you do not have that document. Could you check your record and confirm that
you have what we gave out today. Please, confirm that you have it.

MR. OMOBORIO WO 11: | confirm that | have one for Free Zone: The basis of
their ob jection.

Q. What about Thames Energy that has a copy of their claimed Tariff or License from
the Ministry of Power and Steel : do you have that?

A. Yes, | have here an Approval from the Federa Ministry of Power and Steel in favour
of Thames Energy.

Q. Isthere a copy of aLicense to that document: and would this be the first time you are
seeing that document?

A. Yes, itisthefirst timethat | am seeing the document.

THE CHAIRMAN: Before we continue, we had a guest walk in here. Gentleman,
areyou part of Al liance Energy L imited?

MEMB ER, ALLIANCE ENE RGY LIMITED: | am,Sir.

THE CHAIRMAN: You are quite welcome.

Mr. Omoboriowo, isit true, from your statement that the reason you have not pursued

formal contact with the Zone is because you are awa iting adecision from the Com mission?
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MR. OMOBORIO WO II: Yesand No. Yes because we are waiting for the final

decision from this Commission given that we felt that the license being a subject to

perfecting our relationship with the Free Zone Authority.

Q.

oc > O > O >

o > o >

You did introduce, as it appears, another party that may have some interest in the
land use of that Zone; namely, the Nigerian Ports Authority (NPA). You identified
them as the Landlords that initially gave the right to use that land to a Company
caled PPI. Isthat correct?
That is correct, Sir.
Subsequently, you received a sub -lease agreement with PPI?
Yes, Sir.
Following that it isa Zonal contention that regardless of your sub-lease - whether
they are aware of it or not, you needed to register as your own entity planning to do
businessin the Zone. Isthat correct?
That is correct, Sir.
Wasit an oral representation to you or in writ ing?
They wrote to the Zonal group.
Did the zonal g roup ask that yo u register with it?
It was an oral communication.
Part of the mandate of the Oil and Gas Export Free Zone on page 160 of the Act of
1996, No. 8, Section 9(1) reads asfo llows:

Any enterprise which proposes to undertake an approved activity within the
Export Free Zone shall apply to the authority in writing for permission to do so; and
shall submit such documents and information in support of the application as the

authority may re quire from time to time.
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Section 9( 2) states asf ollows:

Subject to the provisions of this Decree, the authority may grant, subject to
such term s and conditions as it deems fit, approval for an enterprise to undertake the
approved activity specified in each application brought under Section 1 of this
Section.

On the Power to Grant License, | will read two parts of it under Section 10(1)
which states:

The authority may grant a license for any approved activity in the Expo rt Free
Zone to an individual or business concer n whether or not the business is incorporated
in the Custom’s territory.

Section 10 (2) reads:

The grant of a license by the authority shall constitute registration for the
purposes of com pany registration within the Export Free Zone.

Now, | ask you, of the Permit that you may be seeking from the Zonal Authority,

would that constitute permission to use that space or license to generate electricity?

| believe it would be aL icense to generate e lectricity.

Were you anticipating getting more than one License to generate electricity in the
same location?

No, Sir.

Should the License to generate electricity, in your opinion, come from the Zonal
Authority or from so meone such as the Nigerian Electricity Regul atory Com mission?

| think it should come from the Niger ian Electricity Regulatory Com mission (NERC).

| thought | heard you say that the application to the Zone was also to give you a

License to generate electricity?
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From what | said, | meant that by the objection of the Free Zone to our operation in
the Zone, it was to our understanding that what they required us to do is to seek
another Permit to generate e lectricity within that Zone.

In what | read from Section 9(1) thus, that any enterprise simply has to apply to the
authority in writing for that permission. Do | understand that you made a formal
Application in writing?

No, Sir; we have not.

Areyou aware that they may or may not provide any Form for this process?

We are not aware of any of the processes, Sir.

Again, | understand th at you are not aware that, in fact, sub-letting is not prohibited.
We are not aware, S ir.

Areyou awarethat it isallowable?

Yes, Sir; and we were given some examples from within the Zone of people who,
informal ly, operated in the Zone and who, as we know, were, in fact, not original
natives of these lands.

THE CHAIRMAN: | thank you for yo ur testimony t his morning.

MR. AKINW OLE OMOBORI OWO II: Thank you, Sir.

THE CHAIRMAN: The Commission will like to know if any one in the audience

wishes to make any representation or observation for the consideration of the Commission?

(A stakeh older ap proaches the bench)

Thank you. Y ou should be swornin.
(Dr. Femi Lana accordingly subscribes by swearin g)

THE CHAIRMAN: Thank you very much. Welcome. Who do you represent

today at this Hearing?
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DR. FEMI LANA: | am an interested party.

THE CHAIRMAN: For what purpose do you appear here toda y?

DR. LANA: In the first instance, it is to help the Commission. Secondly, it isto
clarify issues so that we can have correct focus and avoid waste of time on what is not
important.

THE CHAIRMAN: | shall be asking you one question at a time so as to put our
record strai ght.

Can you state y our business addres s?

DR. LANA: Ewudiabor Road, Onne, Rive rs State.

Q. Do you have an interest, business or otherwise in the aforementioned Onne Oil and

Gas Free Trade Zone?

A. 100 per cent, yes.
Q. Can you state, for our records, the nature of y our businessin that area?

| have two scenarios to paint here. The first one is that we were granted licence to

construct the Refinery at Onne. That was my first interest. My second interest is

that we find it very proper to generate our own electricity for two reasons. One isto
feed the Refinery and two the Nigerian people. We have been very quiet.

It was a very serious surprise to us when we got your notice. And since we
are on the side of legality, we need to respect the Law. That iswhy | came to re-
focus, give proper clarification and to help understand each other. Those are the two
reasonswhy | am here.

Q. Would you like to make a brief statement either about what you heard or regarding

other pur poses that make yo u arrive with us today?
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Yes, | can. Basically, | will create two scenar ios. One, | thank Mr. Omob oriowo. I
say, God blessy ou. | see your mo tive as genuine and not profit based.

Please, direct your com ments to the Commission.

With due respect, let me thank his spirit first, and thereafter, | will face the
Commission. | have heard you; your motive is not for profit; and you are not a
charitabl e organisation.

We would aso ask you to, please, direct your comments to the Commission. Thank
youl.

We got this Licence for the Refinery by following due process based on the new
scenario in Nigeria of today. One, you need to get and understand who the proper
landlord at Onne is. We did that research; and quietly, we understood the concept of
the Free Zone as established in 1976. It took time before the legal status of Onne was
established. Who truly isthe legal landlord? It took us abattle, like the young man
really said. He told you the truth. There was Stakeholders meeting at the Villa that
enabled us to establish the true legal status at Onne. It was resolved that the Nigerian
Ports Authority is the legal landlord.  That pushed away the exigencies of the
Free Zone Authority by regulating them to the normal exigencies of what is
applicable regarding the Law establ ishing it.

We approached the Authorities at the NPA and wrote to them officially. We
also wrote to the then Minister, Dr Abiye Sekibo, and things were done in normal
humanly possible way.  We got the consent and agpproval of the Ministry of
Transport and wereissued with al etter. | have acopy of the letter here with me. We
were given closed to 100 hectares of land at Onne: about 52 hectares for the

Refinery, about 45 hectares of land for the Thermal and another 15 hectar es of land
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for Accommodation which we classified as Camp Site for our Engineers when we
started operation. Those were the two objectiv  es: the Ref inery and the Therma |.

The next leg regarding due process is to approach Onne Free Zone with an
Application. We even directed it to their supervisory Ministry which is the Ministry
of Commerce. The Minister wrote them and they replied and copied NEPA stating
that so and so company made application to it. | have it in writing which could be
tendered to t he Commission at its indulgence.

The Onne Free Zone replied their Minister that they had contracted a
Consultant to let them have an over-view of the energy needs of Onne Free Zone to
reduce the chaotic madness that went on at Onne. It was in writing. They copied
the MD of NEPA, wrote to their Minister and copied me. Onne gave me a Form to
complete. In that form, there was an accompanying letter with it asking that | submit
certain documentations in writing. We did all that. As | said before, we worked in a
very quiet way; we did not have to be too noisy about anything. This is because our
children would benefit from majority of the situation. The objective was to take the
children off the streets by keeping them busy. We knew that we shall achieve that.
Those are the little clarifications that | would like to put at your disposal. Everything
we did was w ithin due process scenario that ison -going.

Whatever that happen afterwards, | would like to go to the second leg of the
argument. | heard that one Thames objected to their Application. If 1 am wrong,
someone should, please, cor rect me.

By the young man, were you referring to A Iliance Ener gy L imited?
Yes, to Alliance Energy. That is, the young man that left afew minutes ago.

Could All iance Energy be the name?
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A. Yes, Alliance Energy is the name. Please, | do not know if | heard properly. It was
said that Thames objected to their application to the Commission.

THE CHAIRMAN: That would be correct.

DR.FEMI LANA: God bless you, Sir. | would tell you aso, in great details, that |
will now say herethat s ince God said, if you cann ot help adrowning man, leave him with his
fate. | never objected to any of them. Everybody born of a woman has aright to aspire. The
more the merrier.

Let me go the memory lane. In 1917, Lenin did two things when he said: | will give
the people of Russi a electricity, and other things will follow. Between 1970 and now, Russia
was there.  We must encourage, motivate and pray for whoever will give us electricity.
This is because none of us will eat electricity. It is our children that will utilise it for
technology and for everything that we need. Russia which is there got it right. Since | heard
correctly now that someone objected to Alliance Energy, maybe, that is the purpose of my
invitation here. | will, with due respect to Mr. Chai rman, put it in writing to you indicating
my objection to Thames.

DR. GRACE EYOMA: You have not applied to us yet?

DR. FEMI LANA: It is not important. But | have made presentation to this
Commission which is on record.

THE CHAIRMAN: He objectsto the objections.

DR. LANA: | have reasons to say that here; and | will say it clearly before | put it
into pen and paper. Since they didit first, | would doit. We must encourage eve ry Nigerian
because we all have the right to life. | know a little about Thames; that was before NEPA
was debunked and replaced by PHCN. | do not even know the name they now bear. There

was a correspondence from Thames to NEPA where they made a claim that the Federal
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Ministry of Power and Steel gave them a Licence which we investigated. @A Memo was
raised which copy | have here. | will giveit to you after this Publ ic Hearing. Inthat Memo,
NEPA debunked t hat they d o not even know who Thamesis.

Secondly, they do not even believe that the Federa Ministry of Power and Steel can
or will ever issue a Licence without a written evaluation. So, from day one, there was a
written objection on Thames. Third, in that Memo, they even made reference to Index
Thermal interest at Onne which the Minister and everybody in the Ministry had been
working on for the past 14 months. A letter was issued to us in December 17, 2003, from
the Minister's Office directing the Managing Director of NEPA to start negotiation of PPA
with Index Thermal. We all know that since God is greater than man, human beings can
always try to obstruct, distant or do whatever they need to but cannot stop the race. We are
moving.

What happened was that Thames came in 2005 or so whereas we have officially and
quietly been existing at Onne since 2003. The letter came out officially from the Ministry of
Power and Steel in December 17, 2003, that we should commence negotiation with PPA and
NEPA. We got to that point before the evaluation process came again after which your
Commission was born hence we have to start all over. You can see my reluctance since you
were born.  But | always wish the Commission well. At the appropriate time, we will do
what the female Le gal Officer said.

I will still ask the Commission for one big favour; that is that if there is any
opportunity, they should get hold of Thames and bring them here. This is because you can
only lie against the dead and n ot against the living. The Commission can do that through the
powers of the Act. Asyou bring them, they should bring what they have; and let them be

tested thro ugh due proces s. But if they miss due process, that wo uld befine. But since they
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started what is not important, they should not ever stop anybody’s aspiration. It is not good
to start a fight because no one knows how it would end. They started one with Alliance
Energy. | urge the Commission to bring them here while they bring whatever they have; and
let us put the two to thetest of d ue process. If it comesthrough and All iance Ener gy is right,
| will tell them to carry on. That ismy chal lenge to the Commission. | am st ill ready to gi ve
you time. | makethat pledge that | will come.

Thank you, Sir .

THE CHAIRMAN: Thank you very much. Would that conclude your comment or
observation?

DR. FEMI LANA: Yes, Sir.
Q. From your comment, shall we take it that you do not object to the Application of

Alliance Ener gy for the gr ant of a L icence to operate in Onne Zone?
A Never!

THE CHAIRMAN: We wish to tell the Witness that Thames had not yet made any
Application to the Commission.

Thank you very much for yo ur contribution.

DR. FEMI LANA: Thank you, Sir .

THE CHAIRMAN: Alliance Energy, you have the opportunity to reply if you so
wish.

MR AKINWOLE OMOBORIO WO II: Sir, | just want to make an additional
comment. Itisnot areply.

THE CHAIRMAN : You have thefloor.

MR. OMOBORIO WO II: | have just been reminded that we did, in fact, between

the space of 2004 and 2005, formally apply to the Ministry of Commerce regarding our
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interest within the Onne Oil and Gas Free Zone. Copies of these Applications can be made
available to the Commission. At the time, the contents of the Application were a request to
the Minister to give us guidance as to how to register our interest within the Zone. The
informal understanding that we had was that we had to get the permission of the supervising
Ministry itself before operating. So, Sir, our understanding was that the Permit we were to
secure from the Free Zone was not a Permit to generate electricity but to actualy operate as
an entity withinthe Zone. | just wanted to ad d that.

THE CHAIRMAN : Thank you for yo ur additional comments.

PROFESSOR ILOEJE: Was the Application that you sent to the Ministry of
Commerce copied to the Oil and Gas Free Zone Authority?

MR. OMOBORIO WO II: No, Sir; we did not. Given the structure of the
bureaucracy, it was our expectation that the Minister will, invariably, minute on the said
Application to the relevant authorities for action; and that we would be so informed
subsequently.

THE CHAIRMAN : In your subsequent interactions with the Onne Free Zone, did
you draw attention to the fact that yo u had earlier on comm unicated with the Min istry?

MR. OMOBORIO WO II: No, Sir. This is because we, in fact, were yet to have
any formal interact ion with the Free Zone authority,

PROFESSOR ILOEJE: Is it now clear to you as to who should give you the
License to generate electricity inthe Zone?

MR. OMOBORIO WO I1: It has aways been clear, Sir, that NERC will give the
License to generate electricity. However, we will requi re the Permit of the Free Zone or the

supervising Ministry to operate w ithin that Zone.

32



DR. GRACE EYOMA: In 2003/2004 when you applied to the Ministry of

Commerce, did you have electr icity gener ation in mind?

MR. OMOBORIO WO II: Yes, Madam.

Did you approach any other authority before NERC was in place for the purpose of
generating electricity?

Yes, we did, a the time, approach the defunct NEPA organisation; and we also
participated in the open tender by the Ministry of Power and Steel for the expression
of interest by those wh o wanted t o generate power al | around the co untry.

And what was the o utcome?

We are yet to rece ive any for mal commu nication on that.

DR. EYOMA: Wouldyou say that it was overtaken by your Applicat ionto NERC?

MR. OMOBORIO WO II: Absolutely, Madam.

THE CHAIRMAN : Thank you. Youare freetow ithdraw.

MR. OMOBORIO WO Il: Thank you, Sir.

THE CHAIRMAN : We convened this meeting this afternoon to gather additional

facts that will add to written presentations regarding the Application of Alliance Energy

Limited to generate power w ithin the foot -prints on Onne Zone.

We took oral presentations today including additions from among the audience. The

Commissionisnow al ittle bit more informed by our records than we earlier had.

We thank everybody for taking time to come on this most difficult of circumstances,

and aday for which the cou ntry is mourning.

The Commission would like to make it known that we will take all the information

that we have - written and oral - including atranscript that we created from proceedings this
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afternoon and will make a decision on this matter. A decision will be ready on 2™
November, 20 06, by 5.00 p.m.
This Public Hearing stands adj ourned.

The meeting accordingly adjourned sine die by 2.40 p.m.
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